I. Introduction
The Mashantucket Pequot's gaming enterprise has allowed the Pequot Reservation to reemerge with a definable cultural identity. Given how close this once powerful presence came to extinction, the Tribe has been active and aggressive in exercising its sovereign right to retain complete autonomy and control over its gaming enterprises.
It should come as no surprise that in 2008, the Tribe was less than enthusiastic to find itself in the midst of an organizing campaign at Foxwoods Casino -one in which the National Labor Relations Board, the federal labor relations administrative agency, declared it had the jurisdiction to regulate the Casino's workforce. The D.C. Circuit Court of Appeals established federal jurisdiction over labor relations on reservations two years earlier in San Manuel Indian Bingo & Casino v. NLRB; 1 however, the distinctively central role that tribal casinos play in the survival and cultural development of most tribes calls for a specialized and coherent policy that recognizes and addresses the idiosyncrasies of labor organizing campaigns at tribal casinos. The United Auto Workers ("UAW") campaign at Foxwoods illustrates the possibilities and pitfalls of such a campaign.
During the UAW Foxwoods campaign, the Pequot perceived a threat to the Casino as a threat to the Tribe's very survival. The campaign at Foxwoods revealed tension between a tribe that fought an uphill battle to achieve economic sustainability and a workforce looking for a respectable wage, job security, and a healthy work environment. Balance can be achieved between these competing interests -the interest of the workforce and that of tribal sovereignty. Federal regulators, however, missed an opportunity to strike this balance by not crafting an explicit policy in this emerging intersection of labor and tribal law.
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The most apparent symbol of the Tribe's departure from its troubled past 2 is the massive gaming complex it has constructed. As you drive east on Route Two and slowly reach the crest of a small incline, you see the trees open up for the monument to the Tribe's economic success. The Foxwoods Resort Casino stands like a metropolitan oasis in the forested area of southeastern Connecticut.
3 It has been described as the largest casino resort in the Western Hemisphere. 4 The Casino is the product of an aggressive campaign to rehabilitate the disappearing Tribe. A small cadre of Pequots initiated that campaign in the early 1970s, led by the grandson of one of the last remaining members on the reservation. 5 Since the launch of the gaming enterprise, the Tribe's on-reservation population has grown exponentially. Economic success drew members back to the reservation whose families had left in the nineteenth and twentieth centuries in search of better wages than could be offered by the Tribe.
As the Casino brought prosperity, the Tribe focused its attention on the study of the Mashantucket Pequot's culture and ethnohistory. This new focus developed in tandem with the reemergence of the Tribe's onreservation population, serving the dual purpose of educating the nonNative public as well as the newer generation of the Pequot community.
This Article will analyze how the Mashantucket Pequot Tribe ("Tribe" or "Pequot"), the pro-union campaigners, and the National Labor Relations Board ("NLRB" or "the Board") responded to the 2008 union organizing campaign at Foxwoods Casino in light of the Casino's role in the Tribe's survival and cultural reemergence. To better understand the Tribe's contemporary decision making, it is necessary to first examine the historical context in which the Tribe evolved.
Part II will survey the historic relationship of the Pequot with the State of Connecticut as well as the federal government. Part III will address some modern milestones in the Tribe's development that set it apart as a unique case study from other native nation's rebuilding stories. Part IV will introduce the labor organizing campaigns beginning in 2007, focusing on the campaign conducted with the help of the UAW Union on behalf of the Foxwoods table game dealers.
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Finally, Part V will evaluate the tribal, union, and federal agencies' responses to the organizing campaign in light of the inimitable cultural reemergence and economic development of the Tribe. The Tribe's evolution greatly influenced how the Tribe viewed the organizing campaign as well as how it strategically responded. Additionally, this section will examine the response of both the union and the NLRB and evaluate the two organizations' roles. This article argues that the NLRB missed an opportunity to develop crucial labor regulation policy at tribal casinos; however, by simply acknowledging the unique history and circumstances of the Pequot, the union was better able to produce substantive results that appeased both the organizing employees and the Tribe.
II. A Brief History of the Mashantucket Pequot: From First Contact to the 1970s
The story of the Mashantucket Pequot Tribe, like many other stories of native tribes after Anglo contact, is one laden with tragedy. During precolonial and the early colonial eras, the Pequot held significant economic influence in the region due to the Tribe's control over the wampum trade. 6 Wampum, a small tubular bead made from a specific crustacean, acted as the preferred currency among tribes in the southern New England region. 7 Indeed, European colonials, particularly the Dutch and English, quickly recognized the importance of wampum in the fur trade. 8 They created a trade triangle, first exchanging manufactured European goods for wampum in the coastal regions, then sailing inland to exchange the wampum for furs, which they then sold for enormous profits in Europe. 9 The Tribe was strategically positioned between the inland fur traders and the weaker coastal bead-makers, making the Pequot the de facto "mintmasters" of the southern New England wampum trade. 10 The spike in trade activity after the arrival of the European colonists shoved the Pequot into the economic spotlight, making the Tribe one of the most rich and powerful groups in the region. Noted nineteenth-century historian John De Forest 11 characterized the Tribe as "the most numerous, the most warlike, the fiercest and the bravest of all the aboriginal clans of Connecticut." 12 The earliest accounts of European contact with the Pequot date as far back as 1614, but it was not until the early 1630s that the Pequot had regular interactions with both the Dutch and English. 13 The Dutch were the first to establish trade relations with the Pequot.
14 In 1633, the Dutch purchased a small tract of land along the Connecticut River from the Pequot, and sought to establish it as a safe haven for trading in the river valley, free from harassment and violence. 15 Soon after the Dutch established this safe trade zone, the Pequot violated Dutch terms by killing members of a rival tribe in the area. 16 This act so incensed the Dutch that the Dutch carried out their own brand of justice by executing the Pequot Grand Sachem Wopigwooit and several of his men. 17 A brief war between the Dutch and Pequot ensued, severing the trade ties between the two groups.
18 De Forest attributes the later doomed relationship between the Pequot and English Puritan settlers to the execution of Wopigwooit and the subsequent war with the Dutch.
19
Tales of a flourishing and prosperous fur trade in the Connecticut Valley persuaded the English settlers in the Massachusetts colonies to petition then Governor Winthrop to send a contingent to the area to establish a trade relationship. 20 Winthrop, however, was hesitant to oblige, having heard that the tribes in the area were not easily pacified and the landscape offered little 11. Anglo accounts of tribal histories are often prone to misconceptions of tribal culture; however, for the purpose of this article, it is important to understand 21 Winthrop eventually relented and the first English settlement set out from Massachusetts in the early 1630s. 22 A rift in the relationship between the Pequot and English occurred when the English settlers arrived in the Connecticut River Valley escorting a tribal chief the Pequot had exiled after conquering the chief's tribe. 23 At that moment, the English settlers had unintentionally hurled their first insult at the Pequot.
24
The relationship continued its downward trajectory when the English refused to recognize Pequot title 25 to the territory. 26 De Forest opined that this may have been a result of the English settlers' negative view of the Pequot as intruders and thieves. 27 His alternative theory was that the Dutch had previously acknowledged Pequot title to the land, but the English settlers had to deny title to give the appearance of denying Dutch authority in the area. 28 Returning with the exiled chief, refusing to acknowledge Pequot title to the land, and the execution of Wopigwooit combined to fuel the flames between the Pequot and the English.
In the summer of 1633, Captain John Stone, a slaver and privateer, sailed up the Connecticut River, forever altering the course of Pequot history.
29
History has not looked kindly on Stone's legacy. De Forest, for one, described Captain Stone as "dissolute" and "intemperate."
30 Following his arrival in the river valley, the Pequot killed Stone and his crew, claiming it was necessary in order to rescue two kidnapped Pequots Stone had captured and forced to pilot his vessel up the river. The deaths of Captain Stone and his crew caused open war. The Pequot were pitted against the English and other lesser tribes that allied with the English in order to prevent Pequot expansion of authority throughout the river valley. 32 The ensuing war peaked in a bloody battle that decimated the Pequot population. On May 26, 1637, a contingent of English soldiers accompanied by their Narragansett and Mohegan allies surrounded the Pequot fort in Mystic and set fire to the wigwams therein.
33 Some Pequots died in the fort at the hands of their enemies or from the flames; others fled the burning fort to a line of hostile musket fire from the enemy contingencies.
34
The death toll varies from account to account, but the general consensus is that less than a score of the Fort Mystic Pequots survived the attack.
35
Following the Fort Mystic campaign, the Pequot fled west to escape English attack. 36 This retreat concluded the war and ended just as violently with an estimated 700 Pequots dead. 37 Among the dead was the last great Chief of the Pequot, Sassacus, as well as thirteen of the twenty-six remaining chiefs. 38 About 300 total surviving Pequots -mostly women and children -were sold into slavery throughout the English colonies. 39 In 1638, 200 of the Pequot that had not been sold into slavery to the British American and Caribbean colonies were divided among or willingly fled to live with the Mohegan and Narragansett. 40 The land formerly owned by the Pequot was to become the property of the English colonists; and the Pequot were to become Mohegan, Narragansett, and Eastern Niantic. 41 They did not live in their ancient land nor identify with their ancient name. 42 De Forest concludes his account of the Pequot War with this summation: "Such was the peace which closed the famous Pequot War; and thus, for a time, was the national existence of that brave though savage people extinguished." Pequot history subsequent to the 1637 war is best described by ethnohistorian Jack Campisi: "Two themes run through Pequot history: a tenacious persistence to maintain the tribal identity and an unswerving struggle to hold on to tribal land."
44 By 1650, most Pequots held in captivity as slaves or as tributes to the other tribes had managed to find a way to escape from living under their direct control and re-establish some semblance of autonomy. 45 Notably, some of the tribes tasked with taking custody of the captives following the war either gave their Pequot wards great latitude in self-determination or assimilated them as part of their own tribe. 46 Two specific groups regained their independence, the Western (Mashantucket) Pequot, originally under control of the Narragansett, and the Eastern Pequot, originally under control of the Mohegan. 47 The English colonists established four Indian towns, two for the Western Pequot and two for the Eastern Pequot. 48 By the end of the seventeenth century, the English colonists had assumed the position of trustee/protector over the Pequot, a role typical of the federal government after the birth of the new nation. 49 The colonial governor officially recognized the East and West Pequot as two distinct tribes.
50 They developed as "two separate social and political entities" with autonomous, albeit similar, cultural identity. 51 The Connecticut colony granted a 2000-acre tract of land in the town of Ledyard, known as Mashantucket; 52 but the Western Pequot were insistent on a land grant at the headwater of Mystic River requested by their leader, Cassacinamon. 53 Because the Western Pequot were insistent on the grant of a different tract of land, few initially 44. Jack Campisi, The Emergence of the Mashantucket Pequot Tribe, 1637 -1975 
54
In 1722, the Tribe's state-appointed overseer accused the heirs of John Winthrop, Jr. of stealing 500 acres of Mashantucket land. 55 While the allegations were never completely substantiated, the English, who wanted land title, made a compromise in 1732 with the Mashantucket Pequot, who sought to retain their land in its entirety. 56 The compromise divided the land in half, making half available for lease to the English colonists, while the Pequot retained the right to use the other half. 57 The compromise did little to quell the growing resentment of the English colonists who wanted underlying title to this leased land. 58 In 1761, the colonists were finally successful in securing title and extinguishing any future claims the Pequot might have had under the act. 59 The 1761 campaign reduced the Mashantucket Pequot reservation to 989 acres, less than half of the original grant.
60
Over the next two centuries, the Pequot population dwindled while illegal land sales increased. 61 A 1774 census recorded 151 Pequot living on Mashantucket; however, the number fell to less than fifty by the 1800s, as members left the reservation to pursue other financial ventures. 62 The acreage of Mashantucket diminished at the hands of the Tribe's overseers. In 1855, the Connecticut General Assembly passed a law that allowed newly appointed overseers to sell nearly 80% of the Mashantucket land, leaving only 180 acres of the reservation intact.
63
While the sale of the tribal land served as a source of funding for the Tribe, the absence of any viable economic development at Mashantucket Throughout the first half of the twentieth century, limited fundingdespite the income generated by the 1855 land sale -prevented the onreservation members from maintaining their households. The Tribe's main source of income at the time was the interest generated by the principle from the Tribe's trust fund, which was deteriorating almost as quickly as the on-reservation population. 66 On the other hand, the Great Depression brought members in search of new livelihoods back to the reservation.
67
By the 1941, the state Department of Welfare took authority over the Mashantucket Pequot affairs.
68 Through a series of tactics designed to divest the Mashantucket Pequot of their land and undermine the Tribe's sovereignty, nearly all of the remaining Pequots living on the Mashantucket Reservation were forced to move off the land. 69 Two Pequot women, Elizabeth George Plouffe and Martha Langevin Ellal, were the last remaining Pequots on Mashantucket, and both women knew the importance of protecting the remnants of their once-great nation. 70 Before George Plouffe died in 1973, she urged her grandson, Richard "Skip" Hayward and the rest of his generation "to hold on to the land" and bring the Tribe back to Mashantucket. 
III. Economic Development and Mashantucket Pequot Cultural Identity
A. Federal Recognition and Early Economic Development
Most researchers agree that a land base is often an essential element to the continuity of tribal culture. 72 In the case of the Mashantucket Pequot, opportunity and incentive were necessary to bring the Pequot back to the reservation and to re-establish a tribal community that preserves Pequot identity.
Hayward and the few remaining Pequots, dedicated to this purpose, heeded Elizabeth George Plouffe's words and began a new campaign in the 1970s aimed at revitalizing the Tribe. The first step in the Tribe's campaign became possible following the Supreme Court decision in Oneida Indian Nation v. County of Oneida. 73 The 1974 decision declared that the Indian Non-Intercourse Act protected tribal lands in the original colonies. 74 Armed with this new precedent, the Tribe aimed to negotiate a settlement for the disputed land, improve state/tribal relations, and earn federal recognition.
75
In addition to federal recognition and re-securing reservation land, the Tribe's other specific goals were economic self-sufficiency and establishing adequate housing 76 in order to attract members back to the reservation. Economic opportunity would be the draw, and the housing would be necessary to both quarter the returning members and re-build an onreservation community. Hayward led the first attempt to rebuild the reservation after securing a small housing grant from the Federal Housing and Urban Development agency. 77 Using the modest grant fund, he commissioned a small housing complex as well as a hydroponic greenhouse to grow and sell local produce. 78 Unfortunately, the Tribe suffered several false starts before finding its industrial strengths. The hydroponic greenhouse venture failed to produce any significant returns, and various other undertakings including maple syrup manufacturing, hog farming, and cutting and selling cordwood were equally unsuccessful. The Tribe's success in receiving federal recognition is largely attributable to its land claim suits, and in particular, the settlement of these claims and future claims. 83 With federal recognition came the opportunity to take advantage of federal programs made available to help revive tribal economies. Although its hydroponic greenhouse failed to produce viable financial results, 84 new funding sources through programs such as the Indian Government Tax Status Act 85 provided the Tribe some economic sustainability while it worked to become self-sufficient.
The Tribe's first economic success came shortly after it received federal recognition. Thanks to a Connecticut law that allowed charitable bingo operations, the Tribe made its first foray into on-reservation gambling.
86
The Tribe enjoyed modest success with its high stakes bingo operation.
87
With the help of a Supreme Court decision that "affirmed the inherent, sovereign rights of Indian tribes to engage in their chosen paths to 78 
B. Foxwoods Casino and Contemporary Economic and Cultural Development 1. Foxwoods Casino
The passage of the Indian Gaming Regulation Act ("IGRA") 90 in 1988 marked the beginning of a new era of economic development for the Mashantucket Pequot and other similarly situated tribes. The Act paved the way for the Tribe's gaming compact with the state, which, in turn, allowed for its expansion into Class III gaming. Class III gaming is defined by the IGRA as "all forms of gaming that are not [C]lass I gaming or [C]lass II gaming." 91 The gaming industry generally acknowledges that a Class III gaming license is required to operate a casino with the full array of gaming options. In the context of the Mashantucket Pequot, the Tribe needed the license to transform its bingo hall into a full-fledged gaming enterprise.
92
By 1987, the Pequot bingo enterprise was generating more than $10 million annually in gross sales with the Tribe netting $2.6 million. 93 At the same time, the Tribe was successful in increasing its real estate holdings to more than 1600 acres. 94 As the Tribe's on-reservation economy began to show signs of life, the initial goals set by Hayward -economic self-sufficiency and bringing members back to the reservation -took hold. The Tribe's on-reservation population increased to more than 300 members. On February 15, 1992, the Mashantucket Pequot Tribal Nation welcomed the public to the Foxwoods Casino. 96 The Casino was backed by a $60 million investment from a Malaysian enterprise that pioneered destination casino experiences. At a quarter of a million square feet, the casino became the largest gaming destination on the Eastern seaboard.
97 It even dwarfed the largest Las Vegas Casino, the MGM Grand, by 75,000 square feet. 98 When its doors first opened, Foxwoods employed 2300 workers. 99 By 1996, that number had more than quadrupled to 11,300 employees. 100 Over the course of the next three decades, the Mashantucket Pequot Tribal Nation went from toeing the line of obsolescence to becoming one of the most significant economic presences in the region.
The Cultural Impact
The impact the Casino had on Pequot culture cannot be overstated. While the Tribe had become federally recognized and began exercising its sovereignty in the 1970s, the Casino was the true catalyst that brought members back to Mashantucket. The on-reservation population of the Tribe is higher today than it has been at any point since the establishment of the reservation. 101 In addition to drawing members back to the reservation, the Casino's revenue created an opportunity for the tribe to re-educate its members on the history and culture of the Tribe that has been largely lost. The clearest manifestation of this effort is the Mashantucket Pequot Museum and Research Center; 102 however, the effort is by no means limited to the work at the research center or the museum exhibits. The difficult task of recovering a cultural identity lost to oppressive assimilation requires a multifaceted approach.
In addition to the museum, the Tribe has either hosted or participated in a series of powwows in southern New England. 103 The powwows are part of an effort to fuel the pan-Indian movement by bringing different tribal 96 cultures together to celebrate common ancestries and practices as well as display the distinct aspects of different tribes. 104 The largest gathering at Mashantucket, the Green Corn Powwow, features dance contests, displays of traditional art, and an anthropological presentation of pre-contact culture. 105 When the Tribe's population was driven off the reservation land, members scattered to all different parts of the country. 106 Upon their return, few of these members had anything in common with on-reservation members, other than their ancestral lineage. 107 The general public's growing adverse sentiment toward the Tribe's economic boom created a sense of urgency to educate its returning members of their common history and culture;
108 unity was necessary. Historically, the Mashantucket Pequot and the surrounding communities have not enjoyed an amenable coexistence. This tension likely results from an adversarial relationship between the Tribe and its state overseers. 109 The Tribe has never been reticent in challenging the actions of the colonial, state, and federal governments. 110 When state and local officials consistently refused to aid the Tribe during its darkest hours, on-reservation members responded by treating those officials as trespassers when they came to enforce ordinances, state laws, or regulations. For example, the town of Ledyard continually refused to provide basic public services to the reservation. This prompted the few remaining members to remedy their situation through other forms of self-help. The tension between the state and the Tribe likely grew when the Tribe's gaming enterprise became successful. When the Mashantucket Pequot fled the reservation, and moved to different parts of the nation, they returned with a plethora of ethnic, socio-economic, political, and religious backgrounds. The public then viewed the returning tribal members as insufficiently "Indian" to legitimately take advantage of the IGRA or invoke tribal sovereignty.
112 Furthermore, the returning members had diminished knowledge of Mashantucket Pequot culture and history. Thus, the only public symbol of community and tribal unification was the Casino.
In response to the public sentiment as well as the Tribe's cultural survival, the tribal government devoted a significant portion of its newfound wealth to building the Mashantucket Pequot Museum and Research Center 113 as well as funding initiatives to re-connect with Pequot culture and encourage community involvement among tribal members. The wealth generated by Foxwoods Casino has, thus, played an intricate role in reviving Mashantucket Pequot culture. Indeed, the very survival of the Tribe is largely attributable to the success of the Tribe's gaming enterprise.
The Current Financial Uncertainty of the Mashantucket Pequot Gaming Enterprise
The old English adage "all good things come to an end" rang true in 2007 when the U.S. housing market slumped. In 2006, the Tribe began construction on the MGM Grand Tower, an ambitious endeavor for any business enterprise. 114 The Tribe -like most other developers across the country -found itself buying into the hype that bubble markets do not burst. Rodney Butler, the current Chairman of the Mashantucket Pequot Tribal Council, reminisced, Every consultant, every analyst and every banker on the planet encouraged us to keep getting bigger. . . . If it wasn't for that, I'd say, Jeez, maybe we're just idiots. But these were smart people. Then we opened the doors at the MGM Grand, and five months later, Lehman crashes and the world falls apart.
115
The completion of the MGM Tower was the moment that finally launched the Tribe into its current financial tailspin. 
IV. The United Auto Workers Organizing Campaign at Foxwoods
Table game dealers at Foxwoods Casino began collaborating with the UAW and in July of 2007 the union initiated a signature campaign with casino table dealers in a bid to organize the three thousand workers. 117 The faltering economy and the Tribe's precarious financial position spread uncertainty and fear among the non-member employees.
118
Employees were particularly concerned that the new austerity measures would drive members to take the tip-lucrative dealer jobs in the Casino. The Mashantucket Pequot Native-employee-preference law only exacerbated those concerns.
In September of 2007, the UAW petitioned the NLRB on behalf of the dealers to certify them as a collective bargaining unit and force an election at Foxwoods. 119 Union officials claimed that the signature campaign started that summer had culminated in supermajority support. 120 The Casino took a public stance opposing the unionization of the workers.
By the time the UAW filed its petition with the NLRB, the Mashantucket Pequot had its own labor law in the tribal statutes. The Mashantucket Pequot Labor Relations Law ("MPLRL") was enacted in August of 2007, mere months before the NLRB ruled on the UAW petition. 121 In its initial form, the MPLRL borrowed modestly from the National Labor Relations Act ("NLRA") with similar protective mechanisms for both workers and the employer; however, it contained several punitive measures targeted at employees. 122 employees who advanced "frivolous lawsuits" and withdrawal of union recognition for employees that committed prohibited practices.
123
Additionally, the dispute resolution mechanism raised the question of whether the Tribe could be an impartial adjudicator when labor disputes arose.
124 Perhaps, most importantly, the 2007 statute prohibited union security agreements and an additional right-to-work statute freed employees from the obligation of paying union dues, regardless of representation.
125
The 2007 law's purpose was to "provide tribal employees the right to organize and bargain collectively with their employers, to promote harmonious and cooperative relationships between the Tribe as an employer and tribal employee, and to promote the health, safety, political integrity and economic security of the tribe."
126 Union organizers were not convinced.
The MPLRL was passed partly in response to the D.C. In making its determination, the Board found that none of the three Coeur d'Alene exceptions applied to on-reservation casino operations.
132
The decision effectively overturned thirty years of Board precedent that treated on-reservation tribal enterprises as arms of their respective tribal governments outside the NLRB's jurisdictional reach. 133 The Court of Appeals departed completely from the Tuscarora-Coeur d'Alene analysis, instead applying its own test to determine whether federal labor law should extend to on-reservation activity. 134 It determined that the "operation of a casino is not a traditional attribute of self-government," and concluded that the NLRA's jurisdictional reach would have a negligible impact on tribal sovereignty and did not warrant "a need to construe the statute narrowly against application to employment at the Casino." 135 Publicly, the Mashantucket Pequot seemed unconcerned by any lasting effects the San Manuel decision might have on its authority to pass and regulate employment and labor laws. The Tribe's general counsel Jackson King told the New York Times (after the board decision but before the appeal) that he believed the decision would be challenged in court and that the Tribe would "continue to focus on keeping [its] employees satisfied and happy and make sure their benefits are in line, and hopefully get to the point where they wouldn't seek representation." 136 Given its inherent authority over employment and labor relations on the Reservation, the tribal regulation of employment on the Reservation, and the longstanding federal policy protecting tribal self-government and promoting tribal self-sufficiency, the Tribe finds that the NLRA does not apply to the tribal government as an employer. Application of the NLRA to the tribal government as an employer would substantially impair the ability of the Tribe to exercise its sovereign authority, including undermining tribal employment laws, subjecting the tribal government to the threat of strikes, and disrupting the tribal government's ability to provide essential services to the community. 137 In effect, the Tribe codified its belief that the NLRA does not apply to tribal government enterprises, and insisted that, regardless of what federal courts may say, the Mashantucket Pequot Gaming Enterprise ("MPGE") was an "arm of the tribal government" -and thus outside the jurisdictional reach of the NLRB.
138
The UAW, on behalf of the Foxwoods dealers, initially ignored tribal law and instead petitioned the NLRB. 139 Because no union has ever sought to organize under tribal law, it is safe to assume that the UAW's hesitance to do so was a strategic decision to litigate the issue in a familiar forum. Additionally, the punitive measures directed at employees and union 
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representatives in the 2007 MPLRL made the tribal system a less favorable forum to litigate the issue, if litigation became necessary.
140
The issue of a labor strike, an economic action sanctioned under the NLRA, also weighed heavily on the Tribe. In the initial NLRB petition decision, the NLRB rejected the tribal counsel's argument that strikes constituted a direct threat or effect on the political integrity or economic security of the Tribe. 141 In Montana v. United States, the Supreme Court held that tribal civil jurisdiction did not generally extend to regulation of non-members. The Court did, however, specify two exceptions to this limiting rule: where "the activities of nonmembers who enter consensual relationships with the tribe or its members, through commercial dealing, contracts, leases, or other arrangements" or where "the conduct of nonIndians on fee lands within its reservation . . . conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe."
142 The Board distinguished the consensual commercial relationship 143 -described in Montana -from the employment relationship issues in this case finding it inapplicable. 144 It also held that the Montana "political integrity" exception did not apply to organizing campaign at Foxwoods, taking a moment to voice its fullthroated skepticism of the Tribe's economic concerns: I find particularly unpersuasive the Employer's claim, unsupported by record evidence, that "a strike against the Tribal Gaming Enterprise would severely disrupt the Tribe's continuing ability to provide essential services" to its constituent members. As previously indicated, the Employer has annual gross revenues in excess of $ 1 billion, and approximately 98% of the Tribe's 143. In Montana v. United States, the Supreme Court listed examples that included contractual relationships, commercial dealings, leases or "other arraignments," in a list derived from a string of previous case law that held tribes retained jurisdictions over certain activities of non-members. Id. The Board, however, viewed the employment relationship as out of the scope of the Supreme Court's list. It specified that the Montana exception applied to the "'commercial' relationships arising out of business that operate on tribal lands through the contractual relationships with the tribe." With no evidences that a contractual relationship existed between the employer tribe and the casino workers, the Board held the exception to be inapplicable to the Foxwoods case. revenues are derived from the operation of Foxwoods. Thus, approximately 2 percent of the Tribe's annual income, at least $ 20,000,000, is derived from outside sources. The record does not indicate the Tribe's capital reserves, or the amounts needed to fund any of its essential services. Therefore, even if the Employer were to face a protracted strike, there is no evidence that it would have insufficient revenues and/or capital to provide the Tribe's 900 members with any essential public service.
145
The Board certified the Foxwoods dealers as a bargaining unit and ordered a secret ballot election. 146 In November of that year, the bargaining unit voted for the UAW to represent them to Foxwoods. 147 Following the Board's initial decision favoring the UAW's petition on behalf of the Foxwoods dealers, various unions sought to capitalize on Board precedent. In April of 2008, the International Union of Operating Engineers successfully petitioned to force an election for 310 engineering and support employees. 148 The next month, the UAW petitioned the NLRB to recognize thirty-eight Racebook writers as another bargaining unit. 149 In 2010, the UAW petitioned the United Food and Commercial Workers Union on behalf of servers and bartenders. 150 In each case, the Mashantucket Pequot had an increased sense of urgency to escape the jurisdictional reach of the NLRB.
In the April 2008 petition, the Tribe made essentially the same arguments it did in opposition to the initial UAW petition in 2007; however, this time, it expanded on its financial concerns. 151 The Tribe attempted to clarify its precarious financial position in the event of a strike by submitting evidence of its unusual debt structure. The Board again dismissed the economic claim as "particularly unpersuasive." 152 It stated that there was "insufficient evidence to establish that [the Tribe] would lack sufficient revenues and/or capital to provide [its] 900 members, as well as employees . . . with any 'essential' public services" in the event of a strike. 153 Again the UAW petitioned in May 2008, this time on behalf of a small group of Racebook writers, and again the Board certified the bargaining unit making a finding identical to the April petition.
154
While the Board continued to certify petitions to establish bargaining units and order elections, the Tribe held on tightly to the belief that the NLRB did not have jurisdiction over it; or, in the alternative, that the Board should decline jurisdiction as a matter of discretion because exercising jurisdiction would significantly infringe on the Tribe's sovereignty. 155 In September of 2008, the UAW filed another petition, this time alleging that the Tribe committed an unfair labor practice by refusing to bargain with the newly certified dealers bargaining unit. 156 The Board again rejected the Tribe's argument, ordering Foxwoods to bargain with the local union.
157
Soon after the Board's order, the UAW and Foxwoods announced in a joint statement that both sides would consider bargaining under the Mashantucket Pequot labor law. 158 Around the same time of the announcement, the Tribe amended its Right to Work and Labor statutes to make an exception to union security agreements made between bargaining units certified under tribal law and tribal employers. 159 The amended statute retained many of the standard protections found in the NLRA and also addressed concerns union organizers and employees had about the Tribal Court's ability to remain impartial in labor disputes. 160 It did, however, retain the no-strike/no-lockout provision, a distinct departure from the NLRA. 161 In this way, the end product resembled most state labor laws governing public sector collective bargaining. Unfortunately, days before the joint statement was released, the MPGE announced that Foxwoods and the MGM Grand would need to lay off 700 workers.
162
In 2010, the UAW and the Mashantucket Pequot announced that the two parties had brokered the first union contract under tribal law. The parties found common ground by agreeing to negotiate and operate under tribal labor law while retaining their respective right to seek redress in federal court. 163 The contract gave both the union and Foxwoods reason to claim victory. The unionized employees received, among other things, a 12% raise over two years, a new tip distribution system over which workers had more control, and more job security. 164 Perhaps more importantly, the Collective Bargaining Agreement ("CBA") established what the union viewed as a more neutral dispute resolution mechanism by giving the enforcement of the CBA to a panel of neutral arbitrators as opposed to a Tribe-appointed special master. 165 The MPGE did not walk away empty handed either. The contract provided for cost controls in the form of flexible staffing decisions 166 "at a time when gaming [had] been hard hit by 160 . 32 MASHANTUCKET PEQUOT TRIBAL LAWS ch. 1 § 7 (Supp. 2010-11). Specifically, the amended statute prescribed a more detailed dispute resolution mechanism that allowed for both the Tribal employer and union to appoint arbitrators with a third impartial arbitrator appointed by the other two arbitrators.
161. Id. at ch. 1 § 11. 162. Id. 166. Id. art. 13. the recession." 167 In addition, the contract addressed the Tribe's major concern over workforce dissonance and strikes. 168 But the greatest achievement from the Mashantucket Pequot Tribe's perspective was the protection of its sovereign right to regulate labor. The media and tribal law experts touted the CBA as a deal that respected the sovereignty of the Mashantucket Pequot Tribe.
Harriet Jones, UAW Brokers First Union Contract Under Tribal
169 Julie Kushner, who was the assistant regional director for the UAW at the time, described to the Hartford Courant newspaper that "[w]hat we have done under this agreement is show that the inherent rights of the employee are not in conflict with the sovereignty of the tribe."
170
V. A Successful Campaign, but a Lost Opportunity
The historical contours of the Mashantucket Pequot Tribe have shaped it into what it is today, and inform its modern decision-making process. The UAW labor campaign is particularly illustrative of the values the Tribe holds sacrosanct. Campisi's description of the Tribe, "tenacious persistence to maintain the tribal identity and an unswerving struggle to hold on to tribal land" ring true in this employment context. 171 The Tribe was not facing a literal threat to its land holdings or cultural continuity, but rather, a threat to Foxwoods Casino -the source of its financial and cultural renewal.
The Mashantucket Pequot's tumultuous history, particularly with local and federal government authorities, has likely instilled a fundamental distrust in federal and state agencies. Additionally, the historically antagonistic relationship the Tribe had with the surrounding community undoubtedly motivated the Tribe to initially resist the non-member employees' attempts to bargain collectively with the MPGE. 172 It is, thus, a 170. Gershon, supra note 169. 171. Campisi, supra note 44, at 117. 172. The Mohegans, an offshoot of the original pre-colonial Pequot tribe, maintained a more amicable relationship with the surrounding communities, largely as a result of its reasonable expectation that the Mashantucket Pequot would resist both NLRB jurisdiction as well as an organizing campaign of non-members on the reservation. This is certainly exacerbated by the fact that the jurisdictional reach of the NLRB and the organizing campaign implicated the Tribe's economic livelihood.
A. The NLRB Reaction to the Foxwoods Organizing Campaign
The NLRB's 2007 order invokes memories of Connecticut's Department of Welfare in the early and mid-twentieth century. At the time, the Tribe suffered from severe economic depression, and its pleas for any sort of government aid fell on deaf ears. 173 Instead, the primary government response came from the Department of Welfare's rigid enforcement of zoning and welfare regulations that the Tribe could not overcome because of its dire economic state. 174 The Department of Welfare's narrow focus on social welfare, while disregarding the Tribe's cultural welfare, bears a striking resemblance to the stance of the NLRB and subsequent federal court decisions. The NLRB's decision for the UAW Foxwoods organizing case reflects a similarly narrow view of the various issues that should be considered when exercising federal or state jurisdiction over Foxwoods. Its glib dismissal of the Tribe's economic concerns demonstrates its fundamental misunderstanding of the critical role that Foxwoods played in the Tribe's survival, and a fundamental misapplication of the economic security exception in Montana. Surely, a fuller understanding of the Tribe's tragic history and its past existence at the brink of extinction warrants a closer analysis than "they can afford it."
Additionally, the NLRB's analysis in San Manuel and the subsequent case law has sculpted a labor debate that reflects a general policy of placing limitations on tribal sovereignty based on the "Indian-ness" of the act or the NLRB and federal courts determined that only issues such as tribal membership, inheritance rules, and domestic relations are securely in the fold of a tribe's exclusive jurisdiction. 176 All of these categories are subject to the unique cultural characteristics that vary from tribe to tribe, and thus, are distinctly Hopi or Pequot or Cherokee. Activities distinctly "Indian," however, do not enjoy the same level of deference to tribal jurisdiction. For example, the Ninth Circuit Court of Appeals espoused -and the NLRB endorsed -the view that owning and managing a casino is "a typical commercial enterprise, operating, and substantially affecting, interstate commerce."
177 Thus, it is ironic that the single most important issue for almost every tribe's survival in a free market economy -economic growth -is one of the least jurisdictionally sacrosanct in the eyes of the NLRB and federal courts.
In 2011, on the heels of the successful UAW negotiations, the Tribe petitioned the NLRB, objecting to the results of the July 2010 election for United Food and Commercial Workers Union ("UFCWU") representation.
178 It alleged that the election was tainted by racial rhetoric intended to "create or inflame racial prejudice among the voters in the election."
179 Statements such as "[t]ribal stipends are ending Jan. 1st, 2011. Where do you think they are going to look for jobs . . . Walmart, Home Depot . . . I think not," were included as evidence of the racial animus that plagued the election. 180 The Tribe appealed an unfavorable ruling by an administrative law judge ("ALJ") to the NLRB, claiming that the judge should have required the Union to prove the veracity of the claims made in 179. Id. at *3. 180. Id. at *3 n.3. Other statements included:
[E]very one of our jobs are on the line. They will come to work here and are going to take tipped positions like mine and yours. . . . They will come in and take your job.
It's getting scary now to think that the tribal members are losing their checks and [our] jobs are up for grabs . Id. what it alleged to be racial comments. 181 The NLRB rejected this claim stating that the comments lacked inflammatory content sufficient to substantiate a prima facie case of racial rhetoric, in which case the respondent would have to respond by proving the veracity of the comments. 182 Because the issues that the comments implicated were of legitimate concern to workers, there was no evidence of intent to induce racial tensions. The NLRB upheld the election results and certified the bargaining unit over the protests of the Tribe.
183
The Tribe's ability to regulate labor campaigns is of particular importance because of the adversarial nature of the campaign, which pitted non-member employees against tribal enterprises. An organizing campaign is inherently different in the context of tribal enterprises than the more traditional campaigns. An element of "otherness" seeps into the organizing campaigns on tribal reservations, often for the strategic purpose of garnering support against the tribal employer. While the rhetoric may not have been racial as the Tribe alleged, the member/non-member dichotomy was still apparent in the Foxwoods campaigns.
The UFCWU decision illustrates the unique character of an organizing campaign on a tribal reservation. This is particularly true at Mashantucket where tribal employment law includes a preference for tribal members.
184 A typical organizing campaign is inherently a struggle between the laborer and the capitalist. The campaigns are usually purely economic or, in other cases, representative of a class struggle with cultural subtexts. Regardless, the typical campaign is an act of solidarity between workers to leverage a more substantial bargaining position against a historically exploitative employer class.
An on-reservation campaign with the rhetoric of the UFCWU election paints a very different picture. Campaign rhetoric is less a reflection of labor/management disputes, and more a reflection of non-member/tribal member tensions. Indeed, in one statement published in the NLRB opinion rejecting the Tribe's petition, a pro-union leaflet stated that it was not that "management has their hands tied; the Tribe makes the call. . . . All they are 181. Id. at *5. NLRB precedent states that the burden shifts to the party "making use of a racial message to establish that it was useful and germane." Sewell Mfg. Co., 138 N.L.R. B. 66, 72 (1962 Statements such as these reinforce the notion that on-reservation labor campaigns are not typical organizing campaigns. The historic tragedies of tribes, which include both physical and cultural genocide, 186 are byproducts, albeit extreme ones, informing this modern adversarial relationship.
Given the tense undercurrents that manifest in on-reservation organizing campaigns, exemplified in the UFCWU campaign at Foxwoods, one wonders whether the purpose of the National Labor Relations Act is best effectuated by extending its jurisdictional reach to tribal enterprises with such little regard for these unique, historical complexities. Deferring to tribal labor law -when available -offers one solution to the "member versus non-member" adversarial relationship. If the NLRB refrains from exercising its jurisdiction in situations where there is a viable tribal labor statute, and the tribe is not actively engaging in unfair labor practices, nonmembers could organize under tribal law, and enforce their rights under the same.
187 If the protector of employee rights were also the tribe, non-member workers would likely view their organizing efforts as against the employing enterprise, rather than the particular tribe. If federal jurisprudence encouraged these roles rather than those whereby the tribes are pitted against non-member workforces, it could shift the paradigm of onreservation labor campaigns away from the racial and restore the traditional labor/management dichotomy.
The NLRB's decisions throughout the UAW organizing campaign and beyond seem to reflect an uninformed consideration of the unique circumstances surrounding Foxwoods and the Mashantucket Pequot's reliance on Foxwoods for the Tribe's survival. The threat of NLRB jurisdiction over tribal enterprises, however, was absolutely crucial to the perceived success of the union organizing effort and an outcome respecting tribal sovereignty. It is unclear whether the NLRB had ulterior motives, but what is clear is that the looming fear of NLRB jurisdiction was an essential bargaining tool for the union organizers and supporters. Without it, the rather draconian labor statute that preceded the 2008 amended statute would likely have prevented any meaningful negotiations under tribal law.
B. The Union Strategy at Foxwoods
To the credit of the tactical prowess of the union officials and representatives in talks with the Tribe, the UAW strategy throughout the organizing campaign was to capitalize on the Tribe's resistance to federal jurisdiction. The organizing and negotiating strategy of the UAW reflected a broader understanding of how the Tribe would react to an organizing campaign at Foxwoods. While the NLRB was satisfied to scapegoat the San Manuel decision, the UAW recognized that collective bargaining need not exist solely in the context of federal law.
The first indications of organizing surfaced as far back as 1998. 188 The organizing movement did not gain traction at Foxwoods until 2006, following the San Manuel decision, when casino employees realized the financial woes of the Tribe threatened job security and benefits. 189 The goal of any organizing campaign is to establish majority support of a specified bargaining unit for union representation. When the UAW turned its attention to the plight of the Foxwoods table game dealers, workers were discontent with wages, working conditions, and the inevitable threat to employee benefits that every sector in the country faces during a recession. 190 Thus, a campaign was ripe for success. Around the time the organizing campaign had reached the height of its activity among employees at Foxwoods, dealers' starting pay was $4.50 per hour, with the bulk of their income coming from table tips. 191 According to an UAW informational flyer, the rate was less than half of starting pay for dealers represented by the union in Detroit. 192 In addition to wages, 193 Workplace safety also occupied a significant portion of the campaign debate. Pro-union workers argued that the Tribe had not acted in the employee's best interests to address second-hand smoke in the Casino.
194
The union organizing strategy at Foxwoods is best characterized as the dual threat of economic instability and erosion to tribal sovereignty. The classic economic tools deployed during an organizing campaign are picketing and striking. Under the NLRA, and the case law that has developed following the passage of the Wagner Act, employees involved in an organizing campaign have limited protections when utilizing these tools. 195 While picketing indeed played a public role in the UAW organizing campaign, 196 strikes were not utilized because such activity would have threatened the Mashantucket Pequot's tribal sovereigntyinfringing on its ability to govern its economic development unfettered by federal law and regulation. The issue of sovereignty was, without question, the most significant and effective bargaining tool used by the UAW and organizing members.
Union organizers approached the table game dealers at Foxwoods a mere month after the D.C. Circuit Court's decision in San Manuel. 197 By the next year, the organizing members had alleged at least three charges of unfair labor practices against the Tribe, including attempts to bribe employees to abandon the organizing campaign. 198 Unfair labor practice ("ULP") charges are generally an ineffective tool for altering a participant's behavior, as the NLRB and General Council resolve most ULPs long after the conclusion of the organizing campaign or parties reach settlement. Therefore ULP charges were not a deterrent to invoking NLRB jurisdiction. Instead, UAW officials waited until they could show a flood of support among the potential members of the table game bargaining unit to petition the NLRB. Under section 159 of the Act, labor organizations are able to petition the NLRB to force an election if they allege that a "substantial number of employees . . . wish to be represented for collective bargaining . . . ." 199 The petition, filed in 2007, asked the NLRB to interject and coordinate an election. More importantly, section 159 of the Act required the Board to make a ruling on whether it had jurisdiction over on-reservation labor issues, an appeal of which would likely be sustained by a federal court. 200 The threat of a court ruling on NLRB jurisdiction over union organizing and regulation on the reservation was a significant bargaining tool that could only be effective once, thus it would have been crucial to avoid an appeal in federal court unless absolutely necessary. Shortly after the NLRB ordered a secret ballot election, employees were elected by a significant majority to be represented by the UAW. 201 With every milestone throughout the organizing campaign it became more evident that while the Tribe denied the NLRB's jurisdictional reach, 202 it was more concerned with avoiding an appeal to federal courts where judicial recognition of the NLRB's jurisdiction over Foxwoods would be all but certain. 203 In the year following the election, the Tribe refused to bargain with the newly established UAW Local 2121, arguing that the election was fraught with indiscretion. 204 After seven days of hearings, the administrative law judge rejected the Tribe's petition and certified the election. 205 Despite the certification, the Tribe continued to Union, the CBA included a side letter that addressed the "governing law" clause. The letter, a memorandum of understanding, declared that the CBA or any other agreement does not constitute a "waiver of any right the union may claim to have to pursue other remedies." 213 The letter goes on to reiterate the Mashantucket Pequot's stance -that the Board has no jurisdiction over its casino. It declared that by agreeing to the Union's memorandum of understanding, the Tribe did not acknowledge that any additional remedies existed outside Mashantucket Pequot Tribal Law. 214 The success of the union organizing campaign is attributable to the organizers ability to shift the Tribe's focus away from its immediate financial concerns and to re-focus on the greater economic issue -its retention of tribal sovereignty. In identifying and respecting the Tribe's ultimate goal of protecting its sovereign interests in Foxwoods, the Union was able to apply a tactic of acculturation that induced the Tribe to embrace progressive labor standards and avoid an encroachment on sovereignty by the NLRB. The end result is an agreement that both sides will come to appreciate more as negotiations continue and the ominous prospects of labor unrest are replaced by an ongoing mutual appreciation for each side's bargaining positions.
VI. Conclusion
Understanding the historical context in which indigenous tribes have shaped their contemporary cultural identity will not only breed empathy and combat adversarial relationships, but also provide valuable insight and context for situations such as the UAW organizing campaign at Foxwoods. Beyond the law, there is a history that underlies every conflict, whether legal or political. Ignoring tribal history runs the risk of repeating it, a rather unfortunate result considering the horrific past this nation has in regards to its treatment of indigenous tribes inhabiting North America prior to colonization and nationhood.
An even cursory study of the Mashantucket Pequot history can be extremely informative as to why the Tribe reacted in the way it did to the UAW campaign, the Board's decision, and subsequent labor campaigns. The unique character of a member versus non-member labor campaign, and the interconnection between tribal enterprise and cultural survival, complicates the typical labor/management dichotomy that is more squarely in the Board's wheelhouse. Whether it be exercising discretion and letting tribal law govern labor elections, or paying more than mere lip service to these important matters, the Board and federal courts should re-evaluate how they apply the NLRA on tribal reservations. The organizing campaign at Foxwoods represents a lost opportunity to cultivate a new labor regulation policy on tribal casinos. It was not the first campaign at a tribal casino and certainly will not be the last one consisting primarily of non-member employees. Respecting the history and sensitive tribal issues such as cultural survival will better effectuate the purpose of the NLRA, as well as be more informative in determining whether tribal labor relations should govern. 215 A reevaluation of the NLRB's policy and its perceived role in labor organizing at tribal casinos is more important now than ever.
The success of an eventual agreement under Mashantucket Pequot tribal law illustrates the possibility of respecting both the will of workers to organize for their collective good and the historic and cultural forces that guide the will of the Tribe. Both the Mashantucket Pequot Tribe and the employees at Foxwoods had much to lose as the Tribe entered a new period of financial uncertainty. The NLRB's "business as usual" demeanor, after overturning thirty years of non-interference in these types of matters, ignores the historic and cultural implications at the peril of both parties. The next time it has the opportunity to revisit these issues, the Board should take notice of the success of the 2010 UAW/Foxwoods contract and consider extending more deference to tribal labor law. 216 This means a thorough understanding of the history behind the Mashantucket Pequot -or any other tribal cultural recovery -should play a prominent role in deciding to what extent federal labor regulation applies to tribal casinos, as well as what role the Board should play in ensuring labor rights. 
